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OPINION
NIEMEY ER, Circuit Judge:

Section 48(a)(2)(B)(v) of the Internal Revenue Code (1962) pro-
vides for an investment tax credit for cargo containers "used in the
transportation of property to and from the United States." The taxpay-
ers argue that the phrase "used in the transportation of property to and
from the United States" includes not only containers actually so used
but also containers outside the United States held available for such
use. The Tax Court disagreed and held, among other things, that in
order to qualify for the investment tax credit, the taxpayers must dem-
onstrate that their containers made some minimum contact with the
United States at least once each taxable year for which the credit is
claimed. For the reasons that follow, we affirm.

I
In 1981, Flexi-Van, Inc., added 38,037 intermodal cargo containers
to its container fleet, 85% of which were delivered to Flexi-Van in

countries other than the United States. At the time, Flexi-Van was the
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second largest container leasing company in the world. In November
of that year, Flexi-Van transferred investment tax credits and other
tax benefits to which it might be entitled for those containers to Nor-
folk and Western Railway Company in exchange for $18 million.
Under the agreement, which was enabled by the Economic Recovery
Tax Act of 1981, |.R.C. § 168(f)(8) (repealed a year later by the Tax
Equity and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248,

§ 209), Flexi-Van was able to retain ownership of the containers
while, at the same time, transferring tax benefits of which it could not
take advantage. In accordance with its agreement with Flexi-Van,
Norfolk and Western and, subsequently, Norfolk Southern Corpora
tion (hereafter collectively referred to as "Norfolk™" or "Taxpayers")
claimed investment tax credits and accel erated depreciation deduc-
tions for the tax years 1981-85 with respect to all of the containers for
which tax benefits were assigned. The investment credit and the
accelerated cost recovery system were repealed by the Tax Reform
Act of 1986, Pub. L. No. 99-514, §§ 201, 203, 211(a).

Since their first use in the 1950s, intermodal cargo containers have
revol utionized the transportation industry because such containers can
be transported among vessels, trucks, and railroads without any inter-
mediate |oading or unloading of their contents. Containerization
became particularly significant in trade routes involving the United
States so that as of 1981, one-half of the world's container traffic was
to or from the United States. One of the factors contributing to the
growth of container leasing companies in the United States was the
favorable tax treatment provided by the investment tax credits and
accel erated depreciation deductions which were added to the Internal
Revenue Code in 1962. By lowering the effective cost to the leasing
companies of containers purchased for lease, the investment tax credit
in effect subsidized the American container leasing industry.

On January 29, 1990, the Commissioner of Internal Revenue issued
Revenue Ruling 90-9, 1990-1 C.B. 46, which required taxpayers
claiming tax benefits for investment in cargo containers to prove that
their containers were "used substantially in the direct transportation
of property to or from the United States during each taxable year of
its recovery period." Under the Ruling, "direct transportation” was
defined as



the transportation of property by the container with the
United States as the origin or terminus of thetrip for the
container and the property. Thus, a container is not engaged
in the direct transportation of property to or from the United
States merely because it transports property from one for-
eign country to another foreign country.

1d. The Ruling, which applied retroactively, recognized that taxpayers
often will lack adequate records to trace the usage of their cargo con-
tainers to establish whether they entered the United States during the
taxable year. Accordingly, the Ruling was accompanied by the issu-
ance of Revenue Procedure 90-10, which allowed taxpayers to elect
irrevocably an investment tax credit with respect to 50% of any con-
tainers put in service from 1981 onward. Rev. Proc. 90-10, 1990-1
C.B. 467. Thus, companies could take an investment tax credit either
with respect to containers they could prove were used substantially in
the direct transportation of property to or from the United States dur-
ing each taxable year or with respect to 50% of their containers with-
out making any further showing.

Because Flexi-Van could not document which of its containers had
actually been used to transport property to and from the United States
for any past years, Norfolk, as the assignee of Flexi-Van's investment
tax credits, was required either to elect receiving investment tax cred-
its for 50% of its containers or to forgo all credits. Norfolk refused

to make an election under Rev. Proc. 90-10, with the result that the
Commissioner of Internal Revenue issued notices of deficiency disal-
lowing all investment tax credits and accelerated depreciation deduc-
tions claimed by Norfolk for the 1981-85 period. Norfolk claimed that
this notice was inconsistent with earlier 1.R.S. audits which took no
exception to Norfolk's claims of tax credits.

Norfolk filed petitionsin the Tax Court challenging the Commis-
sioner'sinterpretation of the statute and his rulings, and at trial Nor-
folk contended that when the Tax Code authorized an investment tax
credit for containers "used in the transportation of property to and
from the United States,” the word "used" included property that was
merely available for use in such transportation. Norfolk also con-
tended that the Commissioner could not reasonably announce an "ac-
tual use" test in 1990 and apply it retroactively to 1981. Finaly,
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applying the Commissioner's interpretation, Norfolk presented statis-
tical evidence that 89.7% of its containers actually took at least one
trip to or from the United States by December 31, 1983.

Following trial, the Tax Court issued an opinion agreeing substan-
tially with the Commissioner. 104 T.C. 13 (1995). It held that the
ordinary meaning of the words "used in the transportation of property
to and from the United States,”" |.R.C. § 48(8)(2)(B)(v), meant that in
order to claim the tax credits, the containers in question were required
to have "some minimum contact with the United States" on at |east
one occasion during each taxable year for which the credits were
claimed. 104 T.C. at 45, 47-48. The court concluded further that the
Commissioner did not abuse his discretion in applying the test retro-
actively. Id. at 58-61. In determining the number of containers that
met the test, the Tax Court discredited most of the expert withesses
who had testified regarding the percentages of containers that actually
had contact with the United States because the "experts, especially
respondent'sin our view appear to have based their conclusions on
assumptions which seem tailored to arrive at a predetermined end.”
1d. at 48. The Tax Court concluded that the Taxpayers were entitled
to all of the investment tax credits claimed with respect to 14,436
containers, one-third of the investment tax credits claimed with
respect to 18,538 containers, and no tax credits with respect to 5,063
containers. Thus, of the $46.8 million claimed for investment tax
credits, the Tax Court disallowed $5.3 million. This appeal followed.

With the enactment of the Revenue Act of 1962, a credit against
income tax was granted "with respect to any taxable year" for invest-
mentsin "new Section 38 property . . . placed in service by the tax-
payer during such taxable year." |.R.C. § 46(c)(1) (1962). This
investment tax credit was provided to encourage investment in United
States production facilities and thereby increase their ability to com-
pete in international commerce. Accordingly, the credit is generally
inapplicable to property "which is used predominantly outside the
United States," I.R.C. 8 48(a)(2)(A) (1962), except that it appliesto
investmentsin "any container of a United States person which is used
in the transportation of property to and from the United States,” |.R.C.
§ 48(a)(2)(B)(v) (1962).
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The Taxpayers claim entitlement to investment tax credits under
these provisions with respect to the Flexi-Van containers which were
under lease all over the world. They contend that the requirement that
the containers be "used in the transportation of property to and from
the United States' did not mean that the property had to be actually
used in such transportation. Rather, they argue, property is "used" in
an ongoing trade or business when it is made available for such use,
whether or not the container is ever actually used to transport property
to or from the United States. They maintain that if Congress had
intended to require actual usein § 48(a)(2)(B)(v), it would have
employed the word "actually” in conjunction with the word "used" as
it did in other sections of the Tax Code, such asing 971(d)(2) and

8§ 464(a).

The Commissioner contends that the word "used" has no fixed
meaning in the Tax Code and that it must derive its meaning from
context. He maintains that in this case the word"used” is qualified by
the phrase "in the transportation of property to or from the United
States." The Commissioner argues that to allow an investment tax
credit for containers that never actually transported property to or
from the United States "would be inconsistent with Congress intent
to encourage investment in the United States.”

The issue thus presented is whether the Taxpayers may claim an
investment tax credit for containers which are held available for use
outside the United States for shipments to the United States when
such containers cannot be shown to have actually been used during
the tax year in the transportation of property to or from the United
States. Stated otherwise, we must determine whether the phrase "used
in the transportation of property to and from the United States’
requires proof that the containers actually "touch” the United States.
This question is one of first impression.

In approaching this issue, we note that determinations of tax liabil-

ity by the Commissioner are entitled to a presumption of correctness.
See Winstead v. United States, 109 F.3d 989, 993 (4th Cir. 1997); see
also United Statesv. Janis, 428 U.S. 433, 440 (1976). Moreover,
because tax credits and deductions are a matter of legidative grace,
taxpayers bear the burden of proving entitlement to the credits they

6



claim on their returns. See INDOPCO, Inc. v. Commissioner, 503
U.S. 79, 84 (1992).

We turn first to the language of the statute to apply what the
Supreme Court has termed the "first criterion in the interpretive hier-
archy, anatural reading of the full text." United Statesv. Wells, 117
S. Ct. 921, 927 (1997); see aso United Statesv. American Trucking
Assns, Inc., 310 U.S. 534, 543 (1940) ("Thereis, of course, no more
persuasive evidence of the purpose of the statute than the words by
which the legislature undertook to give expression to its wishes.").

While we share the observation made by the Taxpayers that the

term "used" has a broad meaning which of necessity does not exclude
"made available for use," when examined in its statutory context, the
term takes on a narrower definition. In the statute,"used" is limited

by the phrase "in the transportation of property to and from the United
States.” 1.R.C. § 48(a)(2)(B)(v) (1962). We believe that a natural
reading of the entire phrase does not permit the interpretation that
containers can be stored, for example in Hong Kong, for potential use
and thus be used "in the transportation of property to and from the
United States." The transportation of property to and from the United
States thus provides the qualification as to the type of property for
which the investment tax credit is available. To interpret the statute
to include property located anywhere in the world that is available for
use in the transportation of property to and from the United States
defeats that limitation and, indeed, the very purpose for the existence
of the tax credit, which isimplicit in the language of the statute itself.
Section 48(a)(2) establishes the general rule that the tax credit is not
available for property used predominantly outside the United States,
and the specific provision addressing cargo containers provides an
exception so long as the container is one of a United States person
and the container has been used in the transportation of property to

or from the United States. We thus agree with the Tax Court that
property, to qualify for the tax credit under 1.R.C.8 48(a)(2)(B)(v)
(1962), must have "some minimum contact" with the United States.

Although we find that the language of the statute is clear and that

we are therefore not reguired to examine the legidative history, see
United Statesv. Gonzales, 117 S. Ct. 1032, 1035 (1997), an examina-
tion of the legidlative history of the Revenue Act of 1962 confirms the
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natural reading of the statute. See Wells, 117 S. Ct. at 928 (using stat-
utory history to confirm the natural meaning). The Senate report
accompanying the Revenue Act of 1962 noted that the purpose under-
lying the investment tax credit was to allow the United States to com-
pete better in international commerce by encouraging the
"modernization and expansion of the Nation's productive facilities'
and by increasing the "rel ative attractiveness of investment at home
compared with investment abroad." S. Rep. No. 1881, reprinted in
1962 U.S.C.C.A.N. 3304, 3314. The same report noted that property
used predominantly outside the United States was not eligible for the
investment tax credit, subject to exceptions for certain types of prop-
erty having a nexus with the United States. |d. at 3319. This require-
ment of contact with the United States was crucia"since the primary
purpose of the credit isto encourage investment within the United
States." 1d.

Taxpayers argue that our natural reading does not reach the correct
interpretation because (1) the language of the container exception, "in
contrast to the language of other |.R.C. sections. . . does not refer to
an “actua use' test"; (2) case law prior and subsequent to the enact-
ment of the container exception in 1962 has uniformly held that the
term "used" does not mean "actually used," and has given the verb
"used" an expansive definition; and (3) courts have consistently held
that the investment tax credit provisions of the Tax Code are to be
"liberally construed" in favor of the taxpayer.

First, we find little merit to the argument that, as employed in the
Tax Code, "used" must include "available for use" and cannot be lim-
ited to "actually used" because in other sections of the Code the term
"actually used" is employed to make that distinction. Taxpayers point
to two other provisions of the Tax Code as examples where Congress
used the words "actually used": 1.R.C. § 464(a) (providing that certain
farming deductions "for amounts paid for feed, seed, fertilizer, or
other similar farm supplies shall only be alowed for the taxable year
in which the feed, seed, fertilizer or other supplies are actually used
or consumed, or, if later, for the taxable year for which alowable as
adeduction" (emphasis added)) and |.R.C. § 971(d)(2) (defining
export promotion expenses as "rentals or other payments for the use
of property actually used for such purpose” (emphasis added)).
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This argument presumes that the definition of the word "used" can
have but one meaning, regardless of context. Such an argument, how-
ever, ignores the importance of context in determining the meaning
of language. See Dedl v. United States, 508 U.S. 129, 131-32 (1993).
When the Tax Code employs "used" in § 464(a), granting a deduction
for feed "actually used or consumed” in a given tax year, the term "ac-
tually" limits "used" in a manner that excludes another meaning that
may reasonably be entertained in that context. If the farmer made a
large purchase of feed sufficient for two years needs, under § 464(a)
he would only be able to deduct the amount which was fed to the
chickensin the tax year. By including the limiting adverb "actually,"
the Code excludes the interpretation that "used" could also include
feed paid for and held for use, but not fed to the chickens.

On the other hand, when the Tax Code employs "used" to provide
atax credit for containers "used in the transportation of property to
and from the United States," the phrase "in the transportation of prop-
erty to and from the United States" limits the scope of the term "used”
to distinguish such containers from containers not used in such trans-
portation, i.e., containers stored or held for use. Had the Code pro-
vided, for example, atax credit for containers'used in the taxpayer's
business," without further qualification, the containers purchased for
use but not actually used could arguably be encompassed by the word
"used." In the section before us, however, the Code limits "used" by
the phrase "in the transportation of property to and from the United
States," and we must take that limitation at face value. For this reason,
we find that the Taxpayers' analogies to other provisions of the Tax
Code are unpersuasive.

The Taxpayers second contention, that case law from the tax con-
text and otherwise establishes a broad range of meanings for the word
"used," likewise fails to recognize the importance of context. While

it may be true that precedent establishes a broad range of meaning for
the word "used," that fact cannot fairly be advanced to argue that the
word "used" in the statute before us must be stripped of its context.
This argument, on the contrary, demonstrates that the wide range of
possible meanings for the word "used" requires careful consideration
of context. See Deal, 508 U.S. at 131-32. We, like the Tax Court,
"have found no cases, and petitioners have cited none, where the word
“used' was found to have afixed meaning." 104 T.C. at 39.
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Finally, we reject the Taxpayers argument that the courts' policy

of liberally construing investment tax credit provisionsin favor of
taxpayers demands that we adopt their interpretation. Although some
courts have held that investment tax credit provisions should be liber-
ally construed, see, e.g., Morrison, Inc. v. Commissioner, 891 F.2d
857, 864 (11th Cir. 1990), to adopt that posture in order to hold that
the investment tax credit is available for containers which are merely
"available for use" for transportation of property to and from the
United States would mean that virtually every container owned by a
"United States person” would qualify as Section 38 property. Such a
result would render the portion of § 48(a)(2)(B)(v) which reads "in
the transportation of property to and from the United States* mean-
ingless. It would also run contrary to the fact that§ 48(a)(2)(B)(v) is
anarrow exception to the general proposition that property used pre-
dominantly outside the United Statesis not eligible for Section 38
treatment. Indeed, the Taxpayers interpretation would eviscerate the
tax credit's purpose of promoting investment in United States prop-
erty in order to make the United States more competitivein interna-
tional commerce.

In addition to arguing that "use" includes'available for use," the
Taxpayers argue in this case that the Tax Court erred in interpreting
the Tax Code to require that a container, to qualify for atax credit,
have contact with the United States in each tax year. The Tax Court
found:

[1]f acontainer does not transport property to or from the
United States at least once in each taxable year after the year
it was placed in service, the container ceases to be section
38 property because of the changein its use.

104 T.C. at 47. We agree with this conclusion and reject the Taxpay-
ers argument.

We begin by recognizing that the requirements for qualifying prop-
erty for an investment tax credit must be made based on the circum-
stances of the property when it wasfirst placed in service. See
Bloomberg v. Commissioner, 74 T.C. 1368, 1372 (1980); World Air-
ways, Inc. v. Commissioner, 62 T.C. 786, 809 (1974), aff'd, 564 F.2d
886 (9th Cir. 1977); see also 26 C.F.R.88 1.46-3(d)(4)(i), 1.48-1(a).
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Thus, under our interpretation of 1.R.C. § 48(a)(2)(B)(v), if acon-
tainer did not meet the statutory requirement that it had been "used
in the transportation of property to and from the United States,” it
would not have qualified for an investment tax credit. Also, if prop-
erty that has once qualified for an investment tax credit loses its status
as Section 38 property, the investment tax credit is recaptured. See
I.R.C. §47(a); 26 C.F.R. § 1.47-1(a). Thus, the Tax Code requires
that for each taxable year that a taxpayer claims an investment tax
credit, the taxpayer must demonstrate that the property still qualifies
as Section 38 property. For these reasons, we conclude that the Tax
Court was correct in ruling that the Tax Code requires the qualifica-
tion of a cargo container by contact with the United States each tax-
ableyear -- i.e, that it be used at least once each taxable year in the
transportation of property to and from the United States.

In summary, we hold that in order to claim an investment tax credit
under 1.R.C. § 48(a)(2)(B)(v) (1962) for cargo containers, the tax-
payer must carry the burden of demonstrating that the containers were
used in the transportation of property to or from the United States at
least once in each taxable year for which the credit is claimed.

The Taxpayers next argue that the Commissioner abused hisdis-
cretion in applying Rev. Rul. 90-9 retroactively to 1981. That ruling
required taxpayers, claiming a credit for investment in containers, to
demonstrate that they used the containers "substantially in the direct
transportation of property to or from the United States during each
taxable year of itsrecovery period." It required the maintenance of
records to make that showing, and if the taxpayer did not have
records, it afforded the taxpayer, through Rev. Proc. 90-10, the oppor-
tunity to elect atax credit with respect to 50% of its containers. The
Taxpayers argue that the Tax Court erred in failing to find that the
Commissioner abused his discretion because (1) it is unfair for the
Commissioner, having conducted multiple audits of the Taxpayers, to
have changed the policy in midstream; (2) the application of the Rul-
ing has led to disparate treatment of various companiesin the con-
tainer industry; and (3) the Commissioner violated his own standards
applicable to when rulings are retroactive.
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Our review of the Commissioner's decision to apply revenue rul-

ings on aretroactive basisis for abuse of discretion. See, e.q., Baker
v. United States, 748 F.2d 1465, 1467 (11th Cir. 1984) (holding that
although courts presume prospective application, they review retroac-
tive application for abuse of discretion). Our inquiry is thus "whether
under al the circumstances, retroactive application is warranted.” 1d.

The resolution of thisissue follows directly from the recognition

that revenue rulings do not have the force of law. See Dixon v. United
States, 381 U.S. 68, 73 (1965). They are the Commissioner's interpre-
tation of the law which he may change when he concludes that he has
been incorrect in an earlier interpretation. Whether or not the Com-
missioner has changed his position or regardless of what hisinterpre-
tation had been the day before or several years before, the
Commissioner must follow the law enacted by Congress and the regu-
lations duly promulgated under that law, and not his rulings should
they depart from the law. In rejecting a similar claim of unfairness
arising from the Commissioner's change of position in Dickman v.
Commissioner, 465 U.S. 330 (1984), the Supreme Court stated:

[Tt iswell established that the Commissioner may change
an earlier interpretation of the law, even if such achangeis
made retroactive in effect. This rule applies even though a
taxpayer may have relied to his detriment upon the Commis-
sioner's prior position. The Commissioner is under no duty
to assert aparticular position as soon as the statute autho-
rizes such an interpretation.

1d. at 343. (Footnotes and citations omitted).

Moreover, in this case, the industry was not surprised by the posi-
tion reflected in Rev. Rul. 90-9. On the contrary, it provided input to
the Commissioner as the Ruling was developed over a period of ten
years. Asthe Commissioner notesin hisbrief, "Rev. Rul. 90-9.. . .
was hardly abolt out of the blue. . . . [T]he Commissioner initiated
aproject in 1980 to develop a position with regard to the meaning of
the phrase “used in the transportation of property to and from the
United States." The container leasing industry was well aware of this
fact, for they supplied information to the Commissioner severa times
in 1982." Thus, the interpretation of 1.R.C.8 48(8)(2)(B)(v) (1962)
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was open for question even before Norfolk purchased the tax credits
involved in this case.

Notwithstanding the existence of a significant dialogue between the
industry and the Commissioner prior to the issuance of Rev. Rul. 90-
9, the basic principle of tax law -- that the taxpayer has the burden

of demonstrating its claim for tax credits and thus, in the case of con-
tainers, must demonstrate that they were used in the transportation of
property to and from the United States -- was firmly established well
before 1981. It is exceptional that the Taxpayersin this case could
believe that they were entitled to claim such credits without maintain-
ing sufficient records to prove them.

The Taxpayers argument that the retroactive application of Rev.
Rul. 90-9 "creates an unfair disparity in the treatment of direct com-
petitors"’ is based upon the allegation that other container leasing
companies, TransAmericalCS, Inc., and XTRA, Inc., were treated
differently from Norfolk. This argument, however, fails to recognize
that the tax assessments with respect to those companies arose in the
context of settlement offers. See 104 T.C. at 58. Moreover, because
we recoghize that Rev. Rul. 90-9 is areasonable interpretation of the
Tax Code, the Taxpayers cannot argue that they should be excused
from having to pay their taxes simply because other taxpayers were
treated differently in the past. See, e.g., City of Galveston v. United
States, 33 Fed. Cl. 685, 708 (1995), aff'd , 82 F.3d 433 (Fed. Cir.
1996) ("[A] taxpayer cannot premise its right to an exemption by
showing that others have been treated more generously, leniently or
even erroneously by the IRS.").

Finally, we regject the Taxpayers argument that Rev. Rul. 90-9 vio-
lated the Commissioner's own standards for issuing retroactive rul-
ings. Even if the Ruling represented a departure from the
Commissioner's past actions, such an argument does not form a basis
to contend that it should not be enforced as a correct interpretation.
"[T]he Commissioner's acquiescence in an erroneous decision, pub-
lished as aruling, cannot in and of itself bar the United States from
collecting atax otherwise lawfully due." Dixon, 381 U.S. at 73.

v

Finally, the Taxpayers contend that the Tax Court erred in applying
itsinterpretation to the facts in this case. We review the Tax Court's
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factual findings for clear error. See Hendricks v. Commissioner, 32
F.3d 94, 97 (4th Cir. 1994). "The Tax Court's decision is clearly erro-
neous only where “athough thereis evidence to support it, on the
entire evidence the reviewing court is left with the definite and firm
conviction that a mistake has been committed.™ Id. (quoting
Faulconer v. Commissioner, 748 F.2d 890, 895 (4th Cir. 1984)).

In determining the number of containers that were subject to tax
credits under 1.R.C. § 48(a)(2)(B)(v) (1962), the Tax Court properly
considered all of the evidence available, including competing statisti-
cal data supplied by experts for both sides. In considering the question
of what percentage of containers actually entered the United States
during the period in question, it is noteworthy that the Tax Court gave
the Taxpayers expert significantly more credibility than it gave to the
Commissioner's. See 104 T.C. at 48-49. Indeed, the Tax Court gave
"no weight to the expert opinions expressed by[the Commissioner's]
expert witnesses," id. at 48, and accepted some of the Taxpayers
experts conclusions even though it did not "embrace [them all]
wholeheartedly,” id. at 49. Moreover, in making its final determina-
tions as to the numbers of containers that qualified for the tax credits,
the Tax Court allowed the Taxpayers to claim investment tax credits
for one-third of any "remaining" containers for which there was no
proof of whether they had entered the United States. 1d. at 57. In the
end, in making its findings as to which containers were eligible for
the investment tax credit, the Tax Court used its'best judgment, on
the basis of the record as awhole," id., and after examining the record
in this case, we cannot conclude that these findings were clearly erro-
neous.

For all of the foregoing reasons, the decision of the Tax Court is
affirmed.

AFFIRMED
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